UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA
Southern Division

In re:
Master File No.
CV 92-P-10000-S
SILICONE GEL BREAST IMPLANTS
PRODUCTS LIABILITY LITIGATION
(MDL 926)

This document relates to the cases
identified on the attached appendix

N’ N N N N N

ORDER No. 40A
Suggestion of Remand (Federal) No. 3

The undersigned transferee district judge has, after issuing as Order No. 40 a "show cause" directive
to the parties and after considering the responses to that Order (as indicated in Opinion No. 40A, issued
concurrently with this Order), concluded that, under Rule 14 of the Rules of Procedure of the Judicial
Panel on Multidistrict Litigation ("JPMDL"), it is appropriate that certain transferred actions be remanded
to the transferor district courts, and accordingly recommends that the actions listed in the Appendix to this
Order be remanded to the indicated transferor courts. Certain conditions, specified in paragraph 2 below,
will apply to such cases after remand.

1. If counsel believe that an error has been made in the Appendix, they are instructed to notify
the court in writing within thirty (30) days of the date of this order so that this court, if persuaded by the
assertion of error, can so notify the JPMDL. The parties are also requested to send to this court a copy of
any objections submitted to the JPMDL after the Panel's issuance of a Conditional Remand Order so that
this court can advise the Panel of its views regarding such objections.

2. The terms and conditions under which such remands, if ordered by the JPMDL, will be
effected are as follows:

(a) All claims against Dow Comning Corp. and Dow Corning Wright (including any
crossclaims or third-party claims by defendants against Dow Corning Corp. or Dow Corning
Wright) will, to the extent not previously dismissed, be severed and not remanded. Such claims
will, however, be administratively closed in this court and dismissed without prejudice to the
institution and pursuit of such claims in the United States District and Bankruptcy Courts for the
Eastern District of Michigan in accordance with procedures established in those courts. This court
will, however, retain jurisdiction to vacate such dismissals and reopen such claims against Dow
Corning on written motion if filed within 30 days after reorganization proceedings of Dow Corning
are dismissed or within 30 days after the Eastern District of Michigan determines that reopening of
such cases against Dow Corning is the procedure to be followed in liquidating such claims.

(b) All claims by any party against The Dow Chemical Company, Inc. and Dow Holdings
Inc. will, to the extent not previously dismissed or transferred, be severed and transferred to the
United States District Court for the Eastern District of Michigan. Any requests for transfer of such
claims to another federal court or for remand of such claims to state court will be determined by the
Eastern District of Michigan.

(c) As explained in Order No. 30 and Order No. 30G, all claims against the following
companies have been dismissed with prejudice: Bioplasty, Inc.; Bio-Manufacturing, Inc.; Cabot



Medical Corporation; Corning, Inc.; Foamex Products, Inc.; General Felt Industries, Inc.; Knoll
International Holdings, Inc.; Recticel Foam Corporation; Scotfoam Corporation; Scott Paper
Company; Surgitek, Inc.; "21' International Holdings, Inc; '21' Foam Company, Inc.; and Uroplasty,
Inc.

(d) Any claims against Mentor Corporation; Mentor Polymer Technologies, Inc.; Mentor
0&O, Inc.; Mentor H/S, Inc.; Mentor Urology, Inc.; Mentor International, Inc.; and Teknar Corp.
relating to breast implants implanted before June 1, 1993, will be dismissed with prejudice.

(e) All claims against General Electric Company have been dismissed with prejudice
pursuant to Order No. 38. The plaintiffs in the remanded cases have, by failure to respond to Order
No. 40, disavowed any participation in any appeal pursued with respect to Order No. 38.

(f) Any claims against Union Carbide Corporation based on its 1990-1992 ownership of
McGhan NuSil Corporation will be remanded to the indicated transferor court, but will be subject to
dismissal by such court as to any plaintiff who, though eligible, failed to timely opt out of the
Revised Settlement Program. All other claims against Union Carbide Corporation, as well as all
claims against Union Carbide Chemicals and Plastics Company, Inc., have been dismissed with
prejudice pursuant to Order No. 37, and the plaintiffs in the remanded cases have, by failure to
respond to Order No. 40, disavowed any participation in any appeal pursued with respect to Order
No. 37.

(g) All claims against Bristol-Myers Squibb Co., Medical Engineering Corp., Baxter
Healthcare Corp., Baxter International Inc., Minnesota Mining and Manufacturing Co. ("3M"), and
their subsidiaries will be remanded to the indicated transferor court, but will be subject to dismissal
by such court as to any plaintiff who, though eligible, failed to timely opt out of the Revised
Settlement Program.

NOTE: THOSE CASES MARKED WITH AN ASTERISK (*) MERIT SPECIAL
ATTENTION AS TO DEMONSTRATION OF OPTOUT. A SEARCH BY DEFENDANTS
INDICATES THAT ONE OR MORE OF THE IMPLANT-PLAINTIFFS IN THESE CASES
MAY NOT HAVE OPTED OUT.

(h) All claims against Inamed Corp. and McGhan Medical Corp. will be remanded to the
indicated transferor court. Unless such companies default in payment of their obligations under the
Revised Settlement Program ("RSP"), such claims will be subject to dismissal in the transferor court
as to any plaintiff eligible to participate in the RSP who did not timely opt out of the RSP.

(i)  All claims against other defendants not described in paragraphs 1(a) through 1(h) above
will be remanded to the indicated federal courts.

(j)  Further proceedings in the transferor courts after remand will be governed, in general
and to the extent applicable, by the orders previously entered in MDL 926 and Master File No. CV
92-P-10000-S.

@9 Each plaintiff must, within 60 days after remand, serve upon the defendants in
the case a completed questionnaire as previously prescribed by this court. This requirement
does not apply if the plaintiff has previously served such a questionnaire on the defendants (or
previously answered interrogatories seeking similar information) and such information is
accurate and complete.



3.

2 Any motions for transfer under 28 U.S.C. § 1404 or § 1406, or for remand to
state court, will, if not ruled upon by this court before remand, be decided by the transferor
court after remand. If any such motions are granted by this court, the JPMDL will be notified
so that the case can be removed from the list of those to be remanded to transferor courts.

(3)  The provisions of Order No. 30, Order No. 30F, and Order No. 30G will apply to
such further proceedings, including paragraph 8 of Order No. 30 which imposes an assessment
on recoveries for "common benefit" services and expenses.

(4)  The temporary injunction against certain settlement discussions, previously
entered by this court, was vacated effective September 1, 1997.

®)] The deposition testimony of the members of the National Science Panel,
appointed under Orders No 31 and 31D, will, when taken, be admissible and usable to the
same extent as if taken before remand of the case.

(6)  This court has previoudly transmitted to many of the courts to which cases are
being remanded a copy of Order No. 30 and the various orders listed in Appendix A to Order
No. 30 with which the courts should be made aware. The parties in the remanded cases are
directed to ascertain from the courts whether such courts have previously received such orders
and, if not, to contact the Clerk of this court to obtain, for transmittal to the remand courts, a
"package" of such orders. Later orders of genera interest would include Order No. 31*
(National Science Panel), Order No. 36 (on-going studies), Order No. 37 (partial summary
judgment for Union Carbide), Order No. 38 (summary judgment for General Electric). These
orders, including the stipulation regarding objections to documents and the appendices to that
stipulation, can also be obtained through the Internet at www.fjc.gov/BREIMLIT/mdI926.htm.

This order will befiled in Master File CV 92-P-10000-S and, after receiving from the Clerk of

the Judicial Panel on Multidistrict Litigation an order of remand, will be filed (without the appendix) in
each of the cases ordered remanded.

This the 17th day of October, 1997.

Service:

/s/ Sam C. Pointer, Jr.
Chief Judge Sam C. Pointer, Jr.

Plaintiffs’ Liaison Counsel
Defendants’ Liaison Counsel

Also post on webpage
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